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abate it were inadequate, and that it was on notice that greater efforts were necessary for 
compliance. Sec’y Br. at 25-29.  

 
Peabody contends that the unwarrantable failure designation is inappropriate because the 

accumulations in the North Main No. 1 belt entry, noted in the March 8 owl pre-shift report, 
were cleaned during the next evening shift and recorded as non-hazardous in the pre-shift report, 
then partially cleaned during March 9 owl shift, and fully cleaned during March 11 owl shift. 
Resp’t Br. at 38-41. Peabody also maintains that the cited accumulations were new, having 
existed for less than a shift, that they were not extensive, and that it was not on notice that greater 
efforts for compliance were required. Resp’t Br. at 40-42. 
 

The evidence establishes that coal accumulations, rib-to-rib, spanning an area from 
around crosscut 20 to crosscut 22 ½, were in contact with the belt and rollers, that two rollers 
were completely impacted by them, that multiple rollers, some in the tail area, were seized, and 
that some of the accumulations had dried out. This extensive and obvious condition created a 
serious risk of ignition, and was highly dangerous. These are aggravating factors.  
 

Examination records indicate that the accumulations in the North Main No. 1 belt entry 
tail area began on Thursday, March 7 evening shift and continued throughout the weekend, and 
that some cleaning in the tail area had occurred during March 8 evening, and March 9 and 11 
owl shifts. Foreman Chris Robertson’s testimony that the tail area was completely cleaned on 
March 11 owl shift is undercut by the extensiveness of the coal accumulations in contact with the 
belt and rollers, the rollers completely impacted with coal, and the seized rollers that the 
inspection party encountered later that morning, a condition reasonably likely to have developed 
over several shifts. Moreover, if accumulations are commonplace in the tail area, as Peabody 
contends, one full-time miner stationed there would seem reasonable to monitor them, but would 
constitute insufficient manpower to keep them in check. In light of the credible observations of 
the accumulations and the evidence as a whole, I find that the area was not completely cleaned 
during March 11 owl shift, and that what did occur did not even put a dent in the condition. 
Nevertheless, crediting Peabody’s assertion - - that the condition was not hazardous for the better 
part of the weekend when the belt was not running - - does not negate that it became hazardous 
when it was not fully abated before production resumed on March 11 owl shift. Accordingly, I 
find that the accumulations existed, to varying degrees, since March 7 evening shift until the 
inspection on March 11 day shift, and that Peabody was aware of it, both aggravating factors.  
 

The evidence indicates that some cleaning in the North Main No. 1 belt entry had 
occurred during multiple shifts on March 8, March 9, and March 11, and that Thrasher had been 
spraying under the tail without any mobile equipment when the area got inspected. Notably, it 
ultimately took 10 miners, cleaning with hoses and mobile equipment over a period of three 
shifts, to terminate the order, a sizeable work crew compared to the lone miner hosing the area. 
Accordingly, I find that Peabody’s efforts fell far short of what was required to abate the 
hazardous condition, and this is an aggravating factor.  
 

The Commission has emphasized that “past discussions with MSHA about an 
accumulation problem serve to put an operator on heightened scrutiny that it must increase its 
efforts to comply with the standard.” San Juan Coal, 29 FMSHRC at 131 (quoting Consolidation 

42 FMSHRC Page 830
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